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I.  INTRODUCTION 
1.  In  the  context  of  the  establishment  of  the  Single  European  Market, 
the  European  Councl Is  of  Hanover,  Rhodes  and  Madrid  considered  that 
the  same  Importance  shou I  d  be  attached  to  soc i a I  as  to  economic· 
aspects  and  that  they  shou I  d  therefore  both  be  developed  In  a 
ba I  anced  manner.  The  European  Par I I  amant  (In  numerous  own-
initiative  resolutions)  and  the  Economic  and  Social  Committee  (In 
its opinion of  22  February  1989)  have  taken  a  simi tar  view. 
2.  In  developing  this  approach,  the  Community  Charter  of  the 
Fundamental  Social  Rights  of  Workers  states,  in  point  17,  Inter 
alia,  that  procedures  for  Informing  and  consulting  workers  must  be 
developed  along  appropriate  I lnes,  taking  account  of  the  practices 
in  force  In  the  various  Member  States  and  that,  In  particular, 
"this shal I  apply  especially  In  companies  or  groups of  companies  In 
two  or  more  Member  States of  the  European  Community". 
3.  With  this  In  mind,  In  Its  Action  Programme  relating  to  the 
implementation  of  the  Charter,  the  Commission  outlined  the  scope 
for  a  new  Community  Instrument  on  the  procedures  for  Information 
and  consuftatlon  of  workers  In  European-scale  undertakings.  The 
Commission  considered  that  "procedures  for  Informing  and  consulting 
employees  as  embodied  in  legislation oi  practices  In  Member  States 
do  not  always  correspond with  the  complex  structure of  undertakings 
having  establ lshments  In  more  than  one·Member  State.  As  Information 
and  consultation  procedures  do  not  apply  beyond  national 
boundaries,  employees  affected  by  decisions  taken  elsewhere  by  the 
main  undertaking  or  by  the  association  of  undertakings  could  be 
unequally  treated.  This  situation  Is  bound  to  have  a  dlr~ct e1fect 
on  the  operation  of  the  Internal  market  and  on  the  multiplication 
of  mergers,  take-overs  and  concentration  of  enterprises  resulting 
therefrom.  It  would  therefore  be  desirable  to  Improve  the 
informatIon  and  consu I tat ion  of  the  workers  of  these  compan 1 es 
which  employ  a  large  number  of  people  In  the  Communltx"~ 
4.  The  need  to  institute  effective  information  and  consultation 
procedures  for  Community-scale  undertakings  and  groups  must  bear  in 
mind  the  autonomy  of  the  social  partners.  Once  the  conditions  have 
been  met  for  the  setting-up of  a  European  Works  Councl 1,  It  wl  I I  be 
up  to  them  In  the  first  Instance  to  decide  on  the  nature, 
composition,  functions  and  powers  of  the  Council  and  the  way  it 
goes  about  Its  work.  Only  where  It  proves  Impossible  to  reach 
agreement  wl  I I  It  be  necessary  to  apply certain minimum  provisions. 
This  approach  Is  intended  to  give  full  effect  to  the  subsidiarity 
principle. - 4  -
5.  In  a  similar  spirit,  this  proposal  by  the  Commission  Is  concerned 
only  with  Community-scale  undertakings  and  groups  and  wl  I I  have  no 
effect  whatever  on  Member  States'  Internal  Information  and 
consultation  procedures  for  national  firms,  which  wi  I I  remain 
subject  to  national  legislation  and  practices.  In  giving  priority 
to  transnational  situations,  the  Commission  Is  in  effect 
reaffirming  Its  commitment  to  the  principle  of  subsidiarity  by 
proposing  to  regulate  at  Community  level  only  the  kind  of  thing 
which,  given  the  nature  of  the  undertakings  concerned,  cannot  be 
regulated  at  Member  State  level. 
6.  Finally,  it  Is  worth  pointing  out  that  the  minimum  provisions 
contained  In  the  proposal  regarding  lnfor~atlon and  consultation of 
employees  have  been  drawn  up  In  the  light  of  the  joint  opinion 
adopted  In  March  1987  under  the  Val  Duchesse  social  dialogue  by  the 
ETUC,  UNICE  and  CEEP  for  cases where  the  introduction  Into  firms  of 
technological  Innovations  has  significant  consequences  for  the 
workforce. 
I I .  THE  CONTEXT 
A.  The  IIDoact  of  the  Internal  market 
7.  Tl")e  internal  market  is,  according  to  Article  Sa  of  the  EEC  Treaty 
"an  area  without  Internal  frontiers  In  which  the  free  movement  of 
goods,  persons,  services  and  capital  Is  ensured  In  accordance  with 
the  provisions  of  the  Treaty".  The  dlsmantl lng  of  Internal 
frontiers  is  already  resulting  In  major  corporate  re-organizations 
in  the  Community,  and  wl  II  continue  to  do  so,  particularly  in  the 
form  of  concentrations.  The  accelerating  pace  of  transfrontier 
econ<;>mlc  restructuring  associated  with  this  process,  Involving  an 
increase  In  mergers,  take-overs,  transfers  and  joint-ventures,  wl  I I 
result  in  more  and  more  employees  being  subject  to  key  corporate 
decisions  taken  outside  the  country  where  their  establishment  or 
undertaking  Is  lo~ated. 
As  a  result  of  changes  in  the  structure  of  undertakings,  the 
procedures  for  consulting  and  disclosing  Information  to  employees 
are  often  no  longer  consistent  with  these  new  structures.  Whereas 
firms  have  become  more  complex  In  that  they  have  grown  or  expanded 
their  operations  by  setting  up  subsidiaries  or  establishments  In 
several  Member  States,  their  employees  continue  to  be  Informed  and 
consulted  In  a  segmented  fashion,  reflecting  the  scope  of  existing 
national  laws  and  practices. 
8.  Existing  procedures  for  informing  and  consulting  employees  in·  a 
national  context  only  have  et,fect  within  the  legal  framework  of 
that  country,  only  benefit  the  employees  of  that  State  and 
generally  only  relate  to  activities  carried  out  within  national 
boundaries. - 5-
The  same  applies  to  Community  directives  on  procedures  for 
informing  and_ consulting  emp_loyee$  IQ  _the  event  of  collective 
redundancies  and  transfer.s  of  undertakings.  Couhci I  Directive 
.75/129/EEC  of  17  February  1975. on  the  approx lmat ion- of  the  law's  of 
the  Member.  States  relat lng  to  collective  redundancles<1)  and 
Council  Directive  77/187/EEC  of  14  February  1977  on  the 
safeguardIng  of  employees'  rIghts  In  the  event  of  transfers  of 
u~dertaklngs,  businesses. or  parts  of  busiriesse~{2)  _lncof~6rate 
procedures  for  Informing  and  consulting·  the  representatives  of 
those  employees  affected  by  the  operations  In  question.  However, 
these  Information  and  consultation  reQuirements  do  not  extend 
speclflcal ly  to  situations  In  which  the  decision-making  c~ntre  Is 
not  situated  In  the  Member  States  ln.whlch  the  employees  affected 
by  its decision  are  employed. 
B.  proposals  on  IOformatlon.  consultation  and  oart!clpalloQ  of 
employees  In  the  community 
9.  Procedures  for  Informing  and  consulting  employees  of  European-scale 
undertakings  have  been  the  subject  of  various  Community  proposals. 
The  original  Commission  proposals  of  197o<3)  and  1975(4). for  a 
European  Company  Statute  provided  for  both  worker  particlpatlon  In 
a  SupervIsory  Board  and  the  represent at I on  of  the  interests  of 
workers  in  a  European  Works  Councl 1  or  Group  Works  Councl I. 
10.  However,  the  1985  White  Paper  "Completing  the  lnte_rnal  Market", 
provided  for  the  preparation  of  a  new  European  Company  Statute, 
discussion  of  the  amended  1~75  proposal  having  been'  suspen-ded  by 
the  Council  in  1982.  Accordlng.ly,  proposals  for  a  Counci I 
regulation  on  the  Stat.ute  for  a  European.  Company{5)  and  for  a 
Council  directive.  complementing _the'; Statute  with  regard  to'  the 
in~olvement  of  employees  In .the  European  Company(6)  were'presented 
by  the  Commission  to  the  Council  .on  25  August  _1989.  ·The  draft 
directive  sets  out  measures  to  enable  employees  "to  partl~l~ate  in 
the  supervision  a·nd  strategfc  de~elopm~nt"  oi_  comp_anles  _.which  are 
vel untarl I y  formed  throughout  t'he  . CommunIty'  In  the  form ..  of  a 
European  public  limited  company  (Societas  Europeae,  "SE"). 
Undertakings  operat lng  In  more  than  one  Member  State·,  other  than 
companies  formed.  as  European  _Companies,  are  not  affected  by  its 
provisions,  European  Company._  status  .b~IMg  optional  for_  the 
undertakings  c_oncerned.  The  European  Par I 1  ament  Is  expected  to 
give  its opinion  on  first  reading  on  thl~ dual  proposal  In  the  near 
future.· 
(1)  OJ  NeL  48,  22.2.1975. 
(2)  OJ  NoL  61,  5.5.1977. 
(3)  OJ  tlo C  124,  10.10.1970. 
(4)  COM/75/150  final. 
(5)  OJ  No  C  263,  16.10.1989. 
C6)  OJ  No  C  263,  16.10.1989. {7) 
(8) 
(9) 
( 1  0) 
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11.  By  the  same  token,  It  Is  worth  stressing  the  Importance  of  the 
revised  proposal  known  as  the  "Fifth  Directive"  (19  August  1983), 
which  Is  stl 11  on  the  table  at· the  Councl I,  providing  for  employee 
participation  In  undertakings  employing  at  least  1000  people  (but 
not  in  groups  of  undertakings)  on  a  management  or  administrative.· 
board,  a  body  represent lng  the  employees  or  systems  adopted  by 
col lectlve  agreement. 
12.  In  contrast,  the  proposal  for  a  Councl I  directive on  procedures  for 
informing  and  consulting  the  employee~ of undertakings with  complex 
structures,  In  particular  transnational  undertaklngs<7>,  submitted 
to  the  Council  on  24  October  1980  and  amended  on  13  July  1S83(8), 
covered  all  undertakings  or  groups  of  undertakings  hav!ng  one  or 
more  establishments  or  subsidiaries  In  the  Community  and  employing 
as  a  who I  e  at  I  east  1000  emp I  oyees  In  the  CommunIty.  The  propos  a I 
provided  that  EC  or  non-EC  undertakings  or  parent  undertakings, 
having  establishments  or  subsidiaries  In  the  EC,  must  regularly 
inform  and  consult  via  the  local  management  the  employees' 
representatives  provided  by  the  law  or  practice  of  the  Member 
States.  No  single  body  for  employee  representation  was  set  up  and 
the  1 nformat I  on  and  consu I tat I  on  procedures  envIsaged  were 
channel led  throughout  the  existing  national  representation 
structures.  After  lengthy  discussion,  the  amended  p"roposal  for  a 
Council  directive  on  procedures  for  informing  and  consulting  the 
employees  of  undertakings  with  complex  structures,  In  particular 
transnational  undertakings,  did  not  find  enough  support  among  the 
Member  States. 
The  Counci 1  subsequently  adopted  a  Resolutlon<9)  relating  to  the 
Commission's  amended  proposal,  which  acknowledged  the  pol I tical  and 
economic  importance  of  th~ problem  and  emphasized  the  importance  of 
a  social  area  in  the  context  of  the  com.pletlon  of  the  Community 
1 nterna 1  market  and  the  need  for  greater  convergence  between  the 
rights  of  employees  in  the  Member  States  to  be  Informed  and 
consulted  regarding  major  decisions  In  the  undertakings  concerned. 
The  Resolution  also  cal led  on  the  Commission  to  continue  Its  work 
on  this  subject  and,  where  appropriate,  to  present  another 
proposal,  drawing  the  attention  of  the  social  partners  In  the 
Community  to  the  Importance  of  arriving  at  agreements  at  the 
appropriate  level  which  provide  for  information  and  consultation of 
employees  with  regard  to  the  provisions  of  Article  118b  of  the 
Treaty. 
C.  The  yiews of other Community  Instances 
13.  With  this  Counci I  Resolution  in  mind,  the  Commission  has  examined 
the  opinions  of  the  two  sides  of  Industry  reached  at  Community 
level  within  the  framework  of  the  social  dialogue,  the  opinion  of 
the  Economic  and  Social  Committee  on  the  social  consequences  of 
cross-front ler  mergers<10)  and  the  views  and  resolutIons  of  the 
European  Pari lament. 
0.1  No  L  297,  15. 11 . 1980.  Supplement  3/80,  Bu I let In  EC. 
Q,J  r~o  c  217,  12.08.1983.  Supplement  2/83,  Bulletin  EC. 
OJ  no  c  203,  1  2 . 08 . 1986 • 
OJ  IW  c 
...,.')f"'' 
.)t:_-;-,.  30.12.1989  • (2) 
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14.  At  European  level,  within  the  framework  of  the  Val  Duchesse  social 
dialogue,  In  spite  of  the  complexity  of  the  Issue  and 
notwithstanding  their  different  approaches,  the  two  sides  of 
Industry  have  been  able  to  Identify  some  common  ground  as  to  the 
deslrabl I lty of  Information  and  consultation  In  connection with  the 
Introduction  of  new  technology.  In  particular  the  Joint  opinion 
adopted  by  ETUC,  UNICE  and  CEEP  states  : 
"The  participants stress  the  need  to motivate  the  staff  at  al 1 
levels of  responslbl I lty  In  firms  and  to  develop  their  aptitude 
to  change,  amongst  other  ways  by  means  of  good  Information  and 
consultation practices. 
They  consider  that  such  motivation  will  be  all  the  higher  If 
alI  the staff  are  In  a  position  to  understand  the  economic  and 
social  need  for  structural  and  technological  change  and  the 
potential  which  such  change  offers  to  firms  and  to  the 
workforce ... 
Both  sides  take  the  view  that,  when  technological  changes  which 
Imp I  y  major  consequences  for  the  workforce  are  Introduced  In 
the  firm,  workers  and/or  their  representatives  should  be 
Informed  and  consulted  In  accordance  with  the  laws,  agreements 
and  practices  In  force  In  the  Community  countries.  This 
Information  and  consultation must  be  timely". 
15.  The  Economic  and  Social  Committee,  In  Its  opinion  of  18  October 
1989  on  the  soc 1  a 1  consequences  of  cross-front ler  concentratIons 
·~.  between  undertaklngs<11>,  stated  :  "Since,  Independently  of  [the 
European  Company  Statute],  there  Is  a  need  for  lnformat I  on  and 
participation  rights  for  employees'  representatives  In  connection 
with  cross-frontier  concentrations  between  undertakings,  a 
Community  framework  should  be  devised  for  this.  This  framework 
ought  to  be  based  on  nat lena I  arrangements  for  employee 
representation,  and  provide  for  regular  Information  and 
consultation  of  employees'  representatives  at  European  level".  The 
Economic  and  Social  Committee's  opinion  went  on  to  propose  that  In 
cross-frontier  undertakings  and  groups,  "a  European  advisory 
committee  of  employee  representatives  [should]  be  set  up  alongside 
the  group/undertaking  management",  and  that  Community  legislation 
should  cover  Issues  such  as  the  composition  of  such  a  committee, 
the  need  for  clearly  defined  Information  and  consultation  rights, 
the  frequency  of  meet lngs,  and  the  responsibility  of  the 
undertaking  or  group  for  meeting  the  operating  costs  of  the 
committee. 
16.  The  Commission  has  taken  due  consideration  of  various  resolutions 
of  the  European  Pari lament,  particularly  Its  resolution of  16  March 
1989( 12)  on  the  CommIssIon· s  Memorandum  on  the  European  Company 
Statute,  In  which  the  European  Parliament  called  for  the  Inclusion 
of  provisions  requiring  the  establ lshment  of  European  Works 
Councl Is  (as  originally  provided  by  the  1970  and  1975  proposals), 
( 11 )  OJ  No  C 329,  30. 12. 1989 . 
( 1  2)  OJ  No  C;  96,  17. 4. 89 . - 8  -
and  the  Resolution  of  15  February  1990  on  the  most  Important 
legislative  proposals  In  the  social  field  to  be  Included  In  the 
Commission's  programme  for  1990(13)  which  recommends,  Inter  alIa, 
"the  setting  up  of  European  consultative  committees  In 
multinational  undertakings". 
D.  Other  considerations 
17.  The  Commission  has  also  taken  note  of  the  development  of  European-
level  Information  and  consultation  bodies  In  a  number  of  large 
transnational  undertakings  or  groups  of  undertakings  and  Indeed  In 
drawing  up  Its  proposals  has  sought  the  views  of  management  and 
employee  representatives  party  to  certain  of  these  arrangements. 
Similar  arrangements  operate  Informally  In  certain other  companies 
or  groups.  The  Commission  Is  also  aware  that  discussions  on  the 
establishment  of  European-level  Information  and  consultation 
commIt tees  are  tal< I  ng  pI ace  In  a  number  of  other  rna jor  European 
transnational  groups  of  enterprises  which  employ  a  substantial 
number  of  employees  across  the Community. 
18.  In  making  Its  proposal,  the  Commission  has  taken  Into  account  a 
range of other  factors  : 
a)  The  alms  pursued  by  certain  non-binding  International 
Instruments  such  as  the  OECD  guiding principles  and  the  ILO 
tripartite declaration. 
b)  The  role of  legislation  In  promoting  employee  Involvement. 
A  clear  distinction  can  be  drawn  between  representative  or 
IndIrect  forms  of  emp 1  oyee  I  nvo I  vement  (e.g.  wor l<s 
councils,  .  employee  board-level  representation)  and 
Individual  or  direct  forms  (e.g.  team  briefings  or 
communications  groups,  profit  sharing,  employee  share 
ownership).  A  recent  study(14)  shows  that  not  only  do 
these  two  distinct  types  of  employee  Involvement  fulfi I 
different  functions,  but  they  also  rely  on  statutory 
provision  to  very  different  degrees.  The  study  concludes 
that  legal  requirements  have  played  a  limited  role  In  the 
development  of  direct  forms  of  Involvement,  but  that 
legislation  has  been  a  necessary  precondition  for  the 
widespread  establishment  of  works  councils  and  employee 
board-level  representation  In  virtually  every  Member  State 
where  they  exist  (the  exception  being  the  co-operation 
committees  In  Denmark  which  operate  without  statutory 
backing). 
c)  The  scope  of  the  proposal:  which  companies  and  workers  are 
covered? 
(13)  OJ  No'C  68;,  19.3.1990. 
(14)  M.  Gold  and  M.  Hal I,  "Legal  Regulation  and  the  Practice of 
Employee  Participation  In  the  European  Community",  European 
Foundation  for  the  Improvement  of  Living  and  Working 
Conditions,  DublIn,  (1990). - 9  -
The  aim  of  the  Commission  Is  to  stimulate  a  process  of 
Information  and  consultation  at  European  level  without 
creating  an  unduly  heavy  burden  on  undertakings.  The 
Commission  wants  to  Introduce  these  procedures  only  In 
large  enterprises.  Although  large  enterprises  are  In 
official  statistics  classified  as  undertakings  with  more 
than  500  employees,  the  Commission  wants  to  1 lmlt  Its 
proposal  to  enterprises  or  groups  of  enterprises  with  at 
least  1000  employees  within  the  Community  having 
establ lshments  or  undertakings  with  at  least  100  employees 
In· at  least  two  Member  States. 
According  to  stat 1st lcs  for  1986, 
those  with  more  than  500  employees) 
1%  of  the  total  number  of  firms, 
employment.<15) 
large  businesses  (I.e. 
accounted  for  less  than 
but  provided  28%  of 
As  the  objective  of  the  proposal  Is  to  overcome  the 
territorial  I imitations of  national  laws  on  Information  and 
consultation  procedures  by  the  setting  up  of  a  European 
Works  Counci I,  multiplant  national  undertakings  and 
nat lona I  groups  or  undertakIngs  are  not  covered.  On  .the 
other  hand,  via  nat lonal  laws  implement lng  Council 
Directives  75/129  and  77/187  concerning  respectively 
procedures  for  InformIng  and  consu It  I ng  emp I oyees  In  the 
case  of  col lectlve  redundancies  and  transfers  of 
undertakings,  multiplant  national  undertakings  are  subject 
to  the  same  or  s lm II ar  obI igat ions  as  are  s lng le  nat lona I 
undertakings  and,  in  the  majority  of  Member  States,  they 
are  also  subject  to  procedures  for  information  and 
consultation  equivalent  to  those  envisaged  by  the  present 
proposa I. 
With  respect  to  national  groups  of  undertakings,  It  should 
be  added  that  there  Is  legislation  concerning  national 
group-level  works  councils· in  four  Member  States  (France, 
the  Federal  Republ lc  of  Germany,  the  Netherlands  and 
Portugal)  and  wei I  developed  case-law  In  many  Member  States 
concerning  the  determination  of  the  real  employer  behind  a 
group  structure. 
d)  Flex lbi llty and  costs. 
The  setting  up  of  a  transnational  tier  for  information  and 
consu 1  tat Jon  does  not  run  counter  to  the  necessary 
flexlbl 1 lty and,  where  appropriate,  the  decentral izatlon of 
management  responslbl I ltles  and  functions.  As  Is  quite 
often  the  case,  Increased  flexibility  within  a  complex 
undertaking or  within  a  group  has  to  be  accompanied  by  some 
central  monitoring  or  supervisory  or  strategic  function. 
It  Is  In  this  general  context  that  the  proposal  has  to  be 
considered. 
(15)  Enterprises  In  the  European  Community.  Luxembourg,  1990, 
page  37. -10-
II I.  THE  ELEMENTS  OF  THE  PROPOSAL 
19.  The  first  thing  to  note  Is  that  this  proposal  Is  the  product  of  a 
wide  measure  of  consultation  among  the  two  sides of  Industry,  both 
at  multlsector  level  (under  the  social  dialogue  and  based  on  the 
joint  opinion  of  March  1987)  and  on  an  Industry  basis  - Involving 
all  types  of  undertaking,  Including  small  and  medium-sized 
busInesses.  These  consu I tat Ions  have  enab I  ed  the  CommIssIon  to 
take  note  of  the  various  points  of  view  regarding  both  the 
timeliness  of  a  Community  proposal  In  this  field  and  the  legal 
nature  and  content  of  the  proposed  Instrument.  The  CommIssion· s 
proposal  Is  therefore  a  product  of  these  consultations,  bearing  In 
mind  the  experlehce gained  with  the  "Vredellng"  Directive. 
(I)  Oblectlye 
The  object  of  the  proposal  Is  to  Improve  the  lnformat lon 
and  consultation  of  employees  In  Community-scale 
undertakings  and  groups  of  undertakings.  The  risk  here  is 
that  this  aim  may  become  dissipated  In  a  range  of 
procedures  which  makes  It  Impossible  to  keep  track  of  what 
Is  going  on,  and  to  this  end  It  Is  proposed  to  set  up  a 
European  Works  Councl I  where  requested  by  employees  or 
their  representatives  according  to  a  clear,  transparent 
procedure.  Of  course,  the  Initiative  In  setting  up  a 
Councl I  of  this  kind  can  come  from  the  central  management 
of  the  Undertaking  or  group  of  undertakings,  but  must 
receive  the  agreement  of  the  employees. 
(II)  ~ 
It  Is  proposed  that  the  European  Works  counc 1 I  be 
restricted  to  Community-scale  undertakings  and  groups  of 
undertakings  with  at  least  100b  employees  and  at  least  two 
establishments  In  different  Member  States each  employing  at 
least  100  people.  The  thinking  behind  this  dual  threshold 
Is  that: 
smal I  businesses  should  not  be  burdened  with 
add It lona I  ob II gat Ions  whIch  m  lght  be  detr I  menta I  to 
their  development; 
this  proposal  should  have  no  effect  whatever  on 
existing  Information  and  consultation  procedures  In 
Member  States  based  on  national  legislation  and 
practices.  The  Idea  here  Is  that,  under  the 
subsidiarity  principle,  only  Community-scale 
undertakings  should  be  affected,  Inasmuch  as  Member 
States  are,  in  the  absence  of  provisions  common  to 
all,  unable  to  make  provision  Individually  for 
transnational  Information  and  consultation procedures. 
The  Commission  proposal  also  covers  cases  where 
Community-scale  undertakings or  groups of  undertakings 
have  their  headquarters  outside  the  Community.  Where ( I i I ) 
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this  Is· the  case,  the  Commission  takes  the  view  that 
such.  businesses  should  be  treated  In  a  similar  way 
based  on  either  the  representative  agent  of  the 
undertaking  or  group  of  undertakings  or  the 
undertaking  with  the  highest  number  of  employees  in 
the  Community. 
The  I ega I 
"contro111n9  undertaking"  and  "r~pres~ntatly~s  of  the 
concepts  of  "controlled  undertaking", 
employees" 
Articles  2  and  3  of  the  proposal  spel 1  q~t  wh~t  Is meant  by 
the  terms  "controlled  undertaking",  "controlling 
undertaking"  and  "representatives of  the 'employees"  for  th~ 
purposes  of  this  Directive.  The  first  two  definitions  are 
based  on  Directive  88/627/EEc<16)  on  the  Information  to  be 
,  I  '  ' 
pub I I shed  wh,en  a  maJor  hoI dIng  In  a  I I sted  company  Is 
acquired  or  disposed  of,  and  on  Directive  83/349/EEc(17) 
on  consolidated  accounts.  The  concept  of  "represent~tlves 
of  the  employees"  Is  taken  from  Council  Directives 
75/129/EEC  on  collective  redundancies  and  77/187/EEC  on 
transfers  of  undertakings.  However,  unlIke  the  above 
Directives,  this  proposal  says  that,  where  there  Is  no 
employees·  representatIve,  the  body  of  employees- Is 
entitled  to  elect  represent~tives  on  the  sp~clal 
negotiating body  and  on  the  European  Works  Councl I. 
( lv)  Proposed  approach 
As  Indicated  above,  Institution of  a  European  Works  Counci I 
must,  under  the  terms  of  this  Directive,  result  from  a 
request  put  for~ard either  by  the  central  management  of  the 
.undertaking  or  group  of  undert~klng~.  or  by  the  .employ_ees 
or  their  representatives.  In  other  words,  there  can  be  no 
question  of  Imposing  a  Council  :from  .the  outside.  The 
approach  proposed  by  the  Commission  gives  employees' 
elected  representatives  the  chance,  _In  the  first  Instance, 
to  dec.lde  unanimously  not  to  seek  the  setting  up  of  a 
European  Works  Councl I. 
Once  negotiations  have  begun,  the  concluding  agreement  betw~en  th~  two 
parties  will  define  the  nature,  functions  and  powers  and  operating 
procedure  of  a  Counc II.  1  f  the  need  for  a  Counc II  Is  apparent  to  a I I 
parties,  the  Commission  takes  the  view  that,  under  the  pr lnclple  of 
autonomy  of  the  two  sides  of  industry,  it  is  up  to  workers  and 
management  to  decide  by  agreement  on  the  essential  characteristics  of 
the  Counci I,  Including  the  possibility of  using  existing  structures  to 
this  effect.  In  fact,  so  long  as  the  alms  and  mlnl.mum  provisions  of 
the  Directive  regarding  Information  and  consultation  are  expressly met, 
the  decision  may  be  not  to  set  up  a  Council  at  all.  The  flexible 
approach  proposed  by  the  Commission  r~flects  the  special  situations  of 
Community-scale  undertakings  and  groups  of  undertakings,  and  Is 
designed  to  ensure  t,hat  such  Councils  are  set  up  on  the  basis  of 
agreement  between  the  parties  concerned. 
( 16)  OJ  ~Jo  L  348,  17 . 1  2  1988. 
( 17)  OJ  No  L  193/1 ,  18.7.  1983. - 1? -
(v)  Absence  of  agreement 
It  may  happen  that,  after  negotiation,  the  parties 
concerned  are  unable  to  reach  agreement  on  the  nature, 
functions  and  powers  of  the  Council,  or  on  Its  operating 
procedure.  To  meet  the  stated  objectIve  as  regards 
Community-scale  undertakings  and  groups  of  undertakings  in 
this  situation,  the  proposal  provides  for  a  number  of 
minimum  requirements  to  be  met.  These  are  set  out  In  the 
Annex  to  this  Directive  and  form  an  Integral  part  of  it. 
They  are  mainly  concerned  with  the  nature  and  content  of 
Information  and  consultation,  but  also  deal  with  the 
composition  and  operating  procedures of  the  Councl I. 
As  regards  these  minimum  requirements,  the  following  points 
apply: 
On  the  question  of  competence,  the  requirements  deal 
with matters  affecting Community-scale  undertakings  or 
groups  of  undertakings  as  such  located  In  the 
Community,  to  the  exclusion  of  matters  covered  by 
national  legislation  or  national  practices  In 
establishments  or  undertakings  In  the  Member  States, 
and,  In  the  case  of  undertakIngs  or  groups  of 
undertakings  with  headQuarters  outside  the  Community, 
matters  relating  to  establ lshments  or  undertakings 
located  outs I  de  the  CommunIty.  Matters  reI at log  to 
Information  and  consultation are  defined  In  the spirit 
of  the  joint  opinion  adopted  In  March  1987  by  the  two 
sides  of  Industry  at  Community  level  on  the 
understanding  that  such  consultation  take  place  In 
good  time.  The  proposal  does  not  provide  for  by-pass 
procedures,  nor  does  It  lay  down  a  fixed  period within 
which  decisions  subject  to  consultation  cannot  be  put 
Into practice  In  the  absence of  an  opinion on  the  part 
of  the  employees'  representatives  on  the  Council.  The 
Commission  takes  the  view  that  the desire  for  dialogue 
reflected  In  the  setting  up  of  a  Council  should  lead 
to  the  two  parties  working  naturally  together  In  an 
open  and  constructive atmosphere. 
As  regards  the  compos It ton  and  operatIng  procedures 
ofthe  Councl I,  the  frequency  of  meetings  and  its 
operating methods,  the  minimum  reQuirements  set  out  In 
the  Annex  are  both  modest  and  rea I I st I  c  In  terms  of 
both  the  number  of  meet lngs  of  the  Counci I  (at  least 
one  per  year  and  one  special  meeting  where  necessary) 
and  the  fund I  ng  (borne  by  the  Commun 1 t y-sca 1  e 
undertaking  or  group  of  undertakings).  It  should  be 
stressed  that  this  approach  reflects  current  practice 
on  the  part  of  undertakIngs  and  groups  whIch  have 
already  set  up  councl Is  of  this  kind.  Given  the 
substantial  advantages  that  such  councils  can  bring 
for  the  two  parties  In  contributing  to  a  better  mutual 
flow  of  Information  and  a  constructive  dialogue,  It 
seems  reasonable  to  suppose  that  these  minimum 
requirements  wl  I I  not  Impose  a  significant  additional 
burden  on  central  management  -Quite the opposite! - 1~  -
(vl)  Mlscel laneous  provisions 
(vI I ) 
The  Commission's  proposal  features  a  number  of  provisions 
designed  to  ensure  that  the  Council  functions  efficiently. 
These  are  primarily  concerned  with  confidentiality- I.e. 
members  of  the  Council  are  reQuired  to  respect  the 
confidentiality of  Information  received,  and  the  Directive 
authorizes  undertakings  to  withhold  any  Information  which, 
If  disclosed,  would  substantially  damage  their  business 
Interests.  Should  anyone  object  that  Imposing 
confidentiality  provisions  of  this  kind  runs  counter  to  a 
genuine  flow  of  Information  and  would  make  the  other  side 
"hostages"  to management,  the Commission  would  point  to  the 
"transparency"  and  respect  elements  between  the  parties. 
By  the  same  token,  however  necessary  the  confidentiality 
provisions  are,  their  aim  Is  not  to  encourage  a  systematic 
desIre  to  "concea I"  InformatIon.  The  European  Works 
Councl I  can  only  work  efficiently  and  effectively  for 
Information  and  consultation  of  employees  If  both  sides 
agree  to play  the  game.  On  the  basis of  past  experience  in 
existing  Councl Is,  the  Commission  has  every  reason  to 
bel !eve  that  this wl  I 1 work. 
Legal  basis 
Article  100  of  the  Treaty  has  been  chosen  as  the  legal 
basis  for  this  Directive  since  the  lack  of  consistency 
between  Information  and  consultation  procedures  on  the  one 
hand  and  the  transnational  structure of  undertakings on  the 
other  have  a  direct  effect  on  the  operation  of  the  Common 
Market. 
20.  There  are  a  number  of  significant  differences  between  the  approach 
proposed  In  relation  to  the  proposals  on  the  Fifth  Directive  and 
the  European  public  limited  company  and  the  approach  adopted  for 
this  proposal  for  a  Directive.  They  may  be  summarized  as  follo'!"S: 
( i ) 
. ( i i ) 
As  regards  the  scope,  the  Fifth  Directive  Is  aimed  at 
public  limited  companies  - but  not  Community-scale  groups 
of  undertakings- employing  at  least  1000  people.  There 
lsno  threshold  as  regards  the  limited  company,  which  must 
however  be  constItuted  In  the  form  of  a  European  LImited 
Company  and  does  not  cover  groups of undertakings. 
As  regards  the  alms,  the  Fifth  Directive  Is  concerned  with 
worker  partIcIpation  In  the  undertakIng's ·dec Is lon-mak I  ng 
bodies,  or  deals  with  Information  and  consultation 
procedures  prior  to  the  adoption of  certain decisions.  The 
proposal  on  the  role  of  workers  In  the  European  Company  Is 
concerned  with  worker  participation  In  the  supervision  and 
strategic development  of  companies,  either  by  participation 
In  the  decIsIon-makIng  bodIes  or  by  the  settIng-up  of  a 
separate  body,  a  collegiate  body  or  other  models 
established by  agreement. 
/ ( i i i )  On  the  question  of  the  right  to  be  Informed  and  consulted, 
the  options  laid  down  In  the  Fifth  Directive  and  the 
proposal  on  the  European  Company  feature  much  more 
exhaustive  and  precise  rules  than  those  set  out  In  this 
proposal,  which  deal  only  with  matters  concerning 
CommunI ty-sca I  e  undertakIngs  or  group  of  undertakIngs  as 
such  or  at  I  east  two  of  these  estab II shments  or 
undertakings. 
21.  Having  made  these  distinctions,  It  may  be  that  a  publlc.llmlted 
company  under  the  Fifth Directive  and  with  at  least  1000  employees 
In  the  Community  and  at  least  two  establishments  In  different 
Member  States  each  employing  100  people  will  also  be  covered  by 
this  proposal.  In  such  cases,  If  worker  participation  In  the 
decision-making bodies  has  been  opted  for,  a  European  Works  Councl I 
should  also be  set  up.  On  the other  hand,  If  It  was  decided  to opt 
for  a  separate body  representing  employees,  the  secondary directive 
should  enable  Member  States,  with  a  view  to  avoiding  the 
coexistence  of  two  similar  bodies,  to  authorize  a  single 
representative  body  on  condition  that  the  material  content 
regarding  Information  and  consultation  as  provided  for  In  the  two 
directives  be  adhered  to.  These  same  considerations  will  apply 
mutatis  mutandis  to  European  Companies  which  are  also  Community-
scale undertakings  within  the  meaning  of  this Directive. 
IV.  CONCLUSIONS 
22.  In  the  I lght  of  the  foregoing,  the  Commission  con~lders that  : 
( i ) 
( I I ) 
(  i i i ) 
( I v) 
ther-e  t s  a  CommunIty  need  to  provIde  procedures  for 
Informing  and  consulting  employees  as  far  as  they  are 
affected  by  corporate  decisions  taken  by  a  head-off Ice  or 
control! lng  undertaking  located outside  the  Member  State  In 
which  they  are  employed  (and  therefore outside  the  scope  of 
the  national  Information  and  consultation  rights  which  the 
employees  concerned  may  have); 
the  action  required  to  fulfil  that  need  can  be  undertaken 
more  effectively  at  Community  level,  as  the  dimension  and 
effects of  It  extend  beyond  national  boundaries; 
the  present  proposal,  In  accordance  with  the  principle  of 
subsidiarity  and  unlIke  the  "Vredellng"  proposal,  does  not 
cover  purely  national  undertakings  or  groups  of 
undertakings,  nor  does  it  channel  the  Information  and 
consultation  procedures,  as  the  above-mentioned  proposal 
did,  through  the  existing  national  employees' 
representatives alone; 
at  the  request  of  one  of  the  two  parties,  and  on  the  basis 
of  a  written  agreement  between  them,  a  European  Works 
Counc I I  must  be  respons I  b I  e  for  InformIng  and  consu It I  ng 
employees  on  matters  I lkely  to  be  of  particular  concern  to 
them; (3) 
(V) 
- 15  -
In  the  event  of  I ack:  of  agreement,  It  Is 
certain  minimum  provisions  -be  applied 
composition,  functions  and  ·-powers  and 
procedures  and  'f  Inane 1-a I  resources  of 'the 
Counc I I. 
Important  that 
regarding  the 
the  operating 
European  Wor k:s 
23.  By  presenting  this  proposal  to  the  Council  -and  requesting  Its 
adoption ·as  sooncas-posslble,<:bearlng-ln·mrnd'the  opinions  of  the 
European  Parliament  ·and  the  Economic  and  Social  -Committee,  the 
Commission  feels  that  a  ·'major  step  can  be  taken  towards 
implementing  all  aspects of  the  Internal  market. - 16  -
Proposal  for  a 
COUNCIL  DIRECTIVE 
on  the  establishment  of  a  European  Works  Counci I  In  Community-scale 
undertakings or  groups of  undertakings  for  the  purposes 
of  Informing  and  consulting employees 
The  Counci I of  the  European  Communities, 
Having  regard  to  the  Treaty  establishing  the  European  Economic  Community 
and,  in  particular,  Article  100  thereof, 
Having  regard  to  the  proposal  from  the  Commission, 
Having  regard  to  the opinion of  the  European  Pari lament, 
Having  regard  to  the opinion of  the  Economic  and  Social  Committee, 
Whereas  point  17  of  the  Community  Charter  of  Fundamental  Social  Rights  of 
Workers  provides,  Inter  alia,  that  information  and  consultation  for 
workers  must  be  deve I  oped  a I  ong  appropriate  I i nes,  taking  account  of  the 
practices  in  force  in  the  various Uember  States;  whereas  the Charter  states 
that  "this  shall  apply  especially  in  companies  or  groups  of  companies 
having  establishments or  companies  in  two  or  more  Member  States"; 
Whereas  the  completion  of  the  internal  market  is  bound  to  generate  a 
undertakings,  cross-border  mergers,  take-
conseQuently,  a  transnational ization  of 
process  of  concentrations  of 
overs,  joint-ventures  and 
undertakings  and  groups  of  undertakings;  whereas,  if  economic  activities 
are  to  develop  in  a  harmonious  fashion,  this  situation  requires  that 
undertakings  and  groups  of  undertakings  operating  in  more  than  one  Uember 
State  must  inform  and  consult  the  representatives  of  their  employees 
affected by  their  decisions; - 17  -
Whereas  procedures  for  informing  and  consulting  employees  as  embodied  In 
legislation  or  practice  in  Member  States  are  often  inconsistent  .with  the 
transnational  structure  of  the  entity  which  takes  the  decisions  affecting 
those  employees;  whereas  this  may  lead  to  unequal  treatment  of  employees 
affected  by  the  decisions  of  one  and  the  same  undertaking,  or  group  of 
undertakings; 
Whereas  Counci I  Directive  75/129/EEC  of  17  February  1975  on  the 
approximation  of  the  laws  of  the  Member  States  relating  to  collective 
redundancles<1>  and  Counci I  Directive  77/187/EEC  of  14  February  1977  on 
the  approxination  of  the  laws  of  the  Member  States  relating  to  the 
safeguarding  of  employees'  rights  in  the  event  of  transfers  of 
undertakings,  businesses  or  parts  of  businesses<2>  incorporate  compulsory 
procedures  for  informing  and  consulting  the  representatives  of  the 
employees  affected  by  the operations  in  question; 
Whereas  these  information  and  consultation  requirements  do  not  aim  to cover 
all  situations  I ikely  to  affect  the  employees'  interests  and,  in 
particular,  do  not  extend specifically to situations  in  which  the decision-
making  centre  is  not  .situated  in  the  Member  State  in  which  the  employees 
affected by  its decisions  are  employed; 
~ 
Whereas  this situation has  a  direct effect  on  the operation of  the  internal 
market  and  consequently  needs  to be  remedied; 
Whereas  appropriate  provisions must  b~  adopt~d to ensure  that  the employees 
of  Community-scale  undertakings  or  groups  of  undertakings  are  properly 
informed  and  consulted  in  cases  where  decisions  likely  to  affect  them.are 
taken outside  the  Mem~er State  in  which  they  are employed; 
Whereas,  in  order  to guarantee  that  the employees  of  undertakings or  groups 
. of  undertakings  operating  in  two  or  more  Member  States  are  properly 
in formed  and  consu I ted,  a  EuroP,ean  Works  Counc i I  must ,  in  pr Inc I  pIe,  be 
set  up; 
(1)  OJ  No  L 48,  22.2.1975,  p.  29. 
(2)  OJ  No  L 61,  5.3.1977,  p.  26. - 18  -
Whereas  European  Works  Councl Is  In  such  undertakings  or  groups  must 
encompass  all  establishments  or,  as.  the  case.  may  be,  group  undertakings 
loca.ted  in-.the.community,  lrrespectlve,of  whe,ther  the  undertaking  or,  in 
the  case  of  a  group,  the  controlling  undertaking,  has  its  central 
management  outside  the,communHy; 
Whereas,  in-accordance-with  the  principle of  autonomy  of  the  parties,  it  is 
for  the  representatives of  employees  and  the  management  of  the undertaking 
or  the  centro  I I I ng  under tak.i ng,.  In  a  group  to  determIne  by  agreement  the 
natur.e..  compos·i t ion,  competence,  mode·  of  operation,  procedures  and 
f·inancial·· resources  of  the  European  Works.-Counci I  so  as  to  suit  their  own 
particular  circumstances; 
Whereas,  however,  in  the  absence  of  such  an  agreement,  certa.in  minimum 
reQuirements,  In- respect  of·  the  composition,  functions  and  powers, 
procedures-- and . f i nanc i a.l  resourcos  of  the  European  Works  Counc I I  shou I d 
apply; 
Whereas,  moreover,  the  employees·  representatives may  unanimously  agree  not 
to  seek  the  setting  up  of.  a  European  Works  Counci I  and,  in  these 
circumstances,  the  parties- may  decide.  upon  an  alternative  procedure  for 
Informing  and  consulting  employees. on  condlt·ion.  that  such  an  alternative 
procedure  meets  certain  bas-ic  conditions; 
Whereas  the  European  Works  Council  must  be  kept  informed  as  to.  the 
activities  and  prospects  of  the  undertaking  or  group  of  undertakings  so 
that  it may  assess··the  possible--Impact  on  the  workers·  Interests;  whereas, 
to  this  end,  the  undertaking  or  the  control! ing  undertaking  should  be 
reQuired  to  communicate , to  the  Europear:l  Works  Counc i I ,  on  the  occasIon  of 
an  annua I  meetIng_.  genera I  informal ion. d·i rected  towards  the  Interests  of 
the  employees  and  Information  relating  more  specifically  to  those  aspects 
of  the  undertak ing._'s  or  group  of  undertakings'  actIvIties  and  prospects 
which  are- liable· to affect' the  employees'  interests; - 19  -
Whereas,  before  the  Implementation of  any  decision  significantly affecting 
the  employees·  Interests,  the  European  Works  councl 1  should  also  be 
informed  In  good  time  and  invited  to give  Its opinion; 
Whereas  the  Information  and  consultation  requirements  laid  down  by  this 
Directive  should  be  implemented  In  the  case  of  an  undertaking  or,  In  a 
group,  a  controlling undertaking,  having  its  central  management  in  a  non-
member  country,  by  its  representative  agent  in  the  Community  or,  In  the 
absence  of  such  an  agent,  by  the  establishment. or  controlled  undertaking 
employing  the  highest  number  of employees  In  the  Community; 
' 
Whereas  appropriate  remedies  must  be  provided  by.Uember  States·  In  the  event 
of  failure  to  comply  with  the  obligations provided  for  by  this Directive·, 
HAS  ADOPTED  THIS  DIRECTIVE 
Section  I 
General 
Article  1 
,. 
1.  The- object  of  this  Directive  is  to  improve  the  provision  of 
information  to  and  the.  consultation  of  employees  in  Community-scale 
undertak.ings  and  groups of  undertakings. 
2.  To  this  end,  a  European  Works  Counci I  (hereinafter  "EWC")  shall  be 
estab.llshed  in  every  Community-scale  undertaking  and  group.  of 
undertakings,  where  this  is  requested  in  the  manner  provided  for  by 
Ar.ticle  5(3);  with  the.  purpose  of  informing  and  consulting.  their 
employees  upon  the  terms,  in  the  manner  and  with  the  effects  laid 
down  by  this Directive. - 20  -
ArtIcle  2 
For  the  purposes of  this Directive: 
(a)  "Community-scale  undertaking"  means  an  undertaking  with  at  least 
1  ooo  employees  within  the  Community  and  with  at  least  two 
establishments  In  different  Member  States each  employing  at  least  100 
employees; 
(b)  "Community-scale  group  of  undertakings"  means  a  group  of  undertakings 
with  at  least  1,000 employees  within  the  Community  and  with  at  least 
two  group  undertak l ngs  in  different  Member  States  each  of  which 
employs  at  least  100  employees  within  the  Community; 
(c)  "group  of  undertakings"  comprises  a  controlling  undertaking  and  Its 
controlled undertakings. 
(d)  "representatives  of  the  employees"  means  the  employees' 
representatives  provided  for  by  the  laws  or  practice  of  the  Member 
States,  with  the  exception of  members  of  administrative,  managing  or 
supervisory  bodies of  companies  who  sit on  such  bodies  as  employees' 
representatives. 
Article  3 
1.  For  the  purpose  of  this  Directive,  a  "controlling undertaking"  is  an 
undertaking which  : 
(a)  has  a  majority  of  the  shareholders'  or  members'  voting  rights of 
another  undertaking  (control led  undertaking); 
or 
(b)  has  the  right  to  appoint or  remove  a  majority  of  the  members  of 
the  administrative,  management  or  supervisory  board  of  another 
undertaking,  and  is  at  the  same  time  a  shareholder  in,  or  member 
of,  that  undertaking  (control led  undertaking); - 21  -
or 
(c)  has  the  right  to  exercise  a  dominant  i  nf I  uence  over  an 
undertaking of which  It  Is  a  shareholder  or  member,  pursuant  to  a 
contract  entered  into  with  that  undertaking  or  to  a  provision  in 
its  memorandum  and  articles  of  association,  where  the  law 
governing  that  undertaking  (controlled  undertaking)  permits  its 
being  subject  to such  contracts or  provisions; 
or 
(d)  is a  shareholder  in  or  member  of  an  undertaking,  and 
(i)  has  h~d  the  power  to  appoint,  solely  as  a  result  of  the 
exercise of  its voting  rights,  a  maJority of  the members 
of  the  administrative,  management  or  supervisory  bodies 
of  that  undertaking  (controlled  undertaking)  who  have 
held  office  during  the  financial  year  and  during  the 
preceding  financial  year;  or 
( i I)  a  I  one  cont ro Is, 
shareholders  in 
pursuant  to  an  agreement  with  other 
or  members  of  that  undertaking 
(control led  undertaking),  a  majority of  shareholders'  or 
members'  voting  rights  in  that  undertaking. 
2.  For  the  purposes  of  paragraph  1(a),  (b)  and  (d),  the  control I ing 
undertaking's  rights as  regards  voting,  appointment  and  removal  shal I 
include  the  rights  of  any  other  controlled  undertaking  and  those  of 
any  person or  body  acting  in  his or  its own  name  but  on  behal.f  of  the 
control I ing  und~rtaking or of any  other  control led  undertaking. - 22  -
·Art i c 1·e  4 
1.  EWCs  shal I  encompass 
(a)  in  the  case  of  Community-scale  undertakings,  alI  the 
establishments  located within  the Community  each  of  which  employs 
at  least  100 employees; 
(b)  in  the  case  of  a  Community-scale  group  of  undertakings,  all  the 
group  undertakings  located  within  the  Community  each  of  which 
employs  at  least  100 employees. 
2.  The  setting up  of  the  EWC  shall  be  the  responslbi I ity of  the  central 
management  of  the  Community-scale  undertaking  or,  in  the  case  of  a 
Community-scale  group  of  undertakings,  of  the  central  management  of 
the  control I lng  undertaking. 
3.  Where  a  Community-scale  undertaking  or,  in  the  case  of  a  Community-
scale  group  of  undertakings,  the  controlling  undertaking,  has  its 
central  management  outside  the Community,  the  responsibility  referred 
to  in  paragraph  2  shall  lie  with  its  representative  agent  in  the 
Community  to  be  designated,  if  necessary,  or,  in  the  absence  of  such 
an  agent,  by  the  management  of  the  establ ishmeht  employing  the 
highest  number  of  employees  in  a  Member  State,  or  the  central 
management  of  the  group  undertaking  employing  the  highest  number  of 
employees  in  the  Community. 
4.  The  law  applicable  in  order  to  determine  whether  an  undertaking  Is  a 
"control ling  undertaking"  shal I  be  the  law  of  the  Member  State which 
governs  that  undertaking.  Where  the  law  governing  the  undertaking  Is 
not  that  of  a  Member  State,  the  law  applicable  shall  be  the  law  of 
the  Member  State  in  which  the  representative agent  of  the  undertaking 
or,  in  the  absence  of  such  an  agent,  the  centra I  management  of  the 
group  undertaking  which  employs  the  highest  number  of  employees  in 
the  Community  is situated. - 23  -
Section  II 
The  EWC  Agreement 
Article 5 
1.  The  nature,  composition,  competence  and  mode  of  operation of  the  EWC 
shal I  be  determined  by  ,means  of  a  written agreement  concluded  between 
the central  management  of  the Community-scale  undertaking,  or,  in  the 
case  of  a  Community-scale  group,  the  controlling  undertaking,  and  a 
special  negotiating  body  drawn  from  the  representatives  of  the 
employees  of  the  undertaking  or  group.  Where  there  are  no  employee 
representatives  within  the  meaning  of  Article 2(d),  the  employees 
concerned  shal I  be  entitled  to  elect  from  among  their  number 
representatives  for  the  purpose of  this Article. 
2.  The  special  negotiating  body  shall  include  at  least  one  employee 
representative  from  each  Member  State  in  which  the  Community-scale 
undertaking  employs  at  least  100  employees  or,  in  the  case  of  a 
Community-scale  group  of  undertakings,  from  each  group  undertaking 
employing  at  least  100  employees  within  the  Community.  Member  States 
shall  make  provision  for  the  special  negotiating  body  to  include 
additional  representatives,  up  to a  maximum  of  five,  to be  drawn  from 
Member  States  or,  as  the  case  may  be,  group  undertakings  In  which 
significantly  more  than  100  employees  are  employed.  The  additional 
representatives  shall  be  allocated  in  accordance  with  systems  which 
take  Into  account  the  number  of staff  they  represent. 
3.  At  the  written  request  of  any  employees  or  of  their  representatives, 
or  on  the  initiative of  the  central  management  of  a  Community-scale 
undertaking  or,  in  the  case  of  a  Community-scale  group,  of  a 
controlling  undertaking,  a  meeting  of  the  special  negotiating  body 
shal I  be  convened  by  the  said  central  management.  The  composition  of 
this body  shal I  be  determined  in  accordance  with  paragraph  2.  At  the - 24  -
end  of  the  aforesaid  meeting,  the  special  negotiating  body  shall 
inform  the  central  management  in  writing  of  its  request  for  the 
opening  of  negotiations  with  a  view  to  concluding  the  agreement 
referred  to  in  Article 6(1).  For  the  purpose of  such  negotiations,  it 
may  be  assisted  by  experts  of  its  choice.  However,  the  special 
negotiating body  may  decide  unanimously  not  to request  the setting up 
of  a  EWC. 
4.  Member  States  shal I  also  make  provision  for  the  costs  of  the 
discussions  held  under  paragraphs  1  and  3  to  be  met  by  the 
undertaking  or,  in  the  case  of  a  group,  by  the  controlling 
undertaking. 
5.  Each  Member  State  shal I  determine  the  manner  ·in which  representatives 
of  employees  or,  in  the  absence  thereof,  the  body  of  employees, 
employed  In  its  territory  by  Community-scale  undertakings  or  groups 
of  undertakings  shal I  appoint  or  elect  members  of  the  special 
negotiating body. 
6.  For  the  purpose  of  identifying  the  representatives  of  employees 
employed  In  other  Member  States,  each  Member  State  shall  refer  to 
the  appropriate  laws  which  Implement  paragraph  5  in  the  other  Member 
States  . 
Article 6 
1.  The  agreement  between  the  central  management  of  the  Community-scale 
undertaking  or,  in  the  case  of  a  Community-scale  group,  the 
controlling  undertaking  and  the  special  negotiating  body  shall 
determine  : 
(a)  the  nature  and  composition of  the  EWC,  the  number  of  members,  the 
allocation of seats and  the method  and  duration of  appointment  or 
election of  the members; 
(b)  the  functions  and  powers  of  the  EWC; - 25  -
(c)  the  procedure  for  informing  and  consulting  the  EWC; 
(d)  the  place,  frequency  and  duration of  meetings  of  the  EWC; 
(e)  the  financial  and  material  resources  to be  allocated  to  the  EWC. 
2.  However,  by  written  agreement  between  the  central  management  of  the 
Community-scale  undertaking  or,  In  the  case  of  a  group,  the 
control I lng  undertaking  and  the special  negotiating·body entered  Into 
at  the  conclusion  of  the  negotiations,  it  may  be  decided  ·not  to  set 
up  a  EWC  but  only  on  condition  that  the  minimum  requirements  In 
relation  to  Information  and  consultation  set  out  at  paragraphs  (a), 
_(c),  (d),  (f)  and  (g)  of  the  Annex,  as  well  as  in  Article  9  of  this 
Directive are  respected mutatis mutandis. 
Sect lon  I II 
Absence  of Agreement 
Article 7 
1.  Where  the  central  management  of  the  Community-scale  undertaking,  or 
the  control 1 ing  undertaking  in  a  Community-scale  group  of 
undertakings,  and  the  special  negotiating  body  so  decide~  or  In  so 
far  as  they  fai I  to reach  the  agreement  mentioned  in  Article 6  within 
one  year  of  the  initial  request  to  convene  the  special  negotiating 
body  referred  to  in  Article  5(3),  the  minimum  requirements  laid  down 
by  the  legislation  of  the  Member  State  in  which  the  central 
management  of  the  undertaking  or,  in  the  case  of  a  group,  the 
control I ing  undertaking  is situated,  shal I  apply. 
2.  The  minimum  requirements  referred  to  in  paragraph  1  shall  be  subject 
to  the  rules contained  in  the Annex. - 26  -
Sect ion  IV 
M  i  see I I  aneous 
Article 8 
1.  Each  Member  State  may  provide  that  the  central  management  of  the 
Community-scale  undertakings  or  controlling  undertakings  situated  in 
its  territory  has  the  right  to  withhold  information  which,  if 
disclosed,  would  substantially  damage  the  interest  of  the 
undertakings  concerned. 
2.  Member  States shall  provide  that  members  of  the  EWC  or  the  employees 
to  whom  they  refer,  shall  not  reveal  to  third parties any  Information 
which  has  been  provided  to  them  in  confidence. 
Article 9 
The  members  of  the  special  negotiating  body  and  the  members  of  the  EWC 
shall  enjoy,  In  the  exercise  of  their  functIons,  the  same  protect ion  and 
guarantees  provided  for  employees'  representatives  by  the  national 
legislation  or  practice  In  force  in  the  country  of  employment.  In  any 
event  they  must  be  allowed  to  attend  meetings  of  the  special  negotiating 
body  or  the  EWC  and  those  members  who  are  employees  of  the  Community-scale 
undertaking  or  group  undertaking  must  be  guaranteed  payment  of  full  wages 
for  the  duration of  any  absence  from  work  in  connection with  their  duties. 
Section V 
Final  provisions 
Article  10 
1.  Each  Member  State  sha II  ensure  that  the  management  of  the 
establishments  or  group  undertakings  situated  In  its  territory  and - 27  -
their  employees'  representatives  or,  as  the  case  may  be,  employees 
abide  by  the obi igatlons  laid  down  by  this Directive,  Irrespective of 
whether  the  central  management  of  the  Community-scale  undertaking  or 
of  the  control I ing  undertaking  Is  situated  In  Its territory. 
2.  Member  States shall  provide  for  appropriate  remedies  in  the  event  of 
failure  to  comply  with  this  Directive,  and,  In  particular,  shall 
ensure  that  adeQuate  procedures exist  at  the  suit  of  the  EWC  for  the 
enforcement  of obi lgations under  this Directive. 
Article  11 
1.  This  Directive  shall  be  without  preJudice  to measures  taken  pursuant 
to Directive 75/129/EEC  and  Directive 77/187/EEC. 
2.  Nothing  in  this  Directive  shall  affect  the  operation  of  the  laws  or 
practice  of  the  Member  States  in  respect  of  the  provisions  of 
information  to  and  the  consultation  of  employees  at  group  level, 
undertaking  level  and  establishment- level. 
-
3.  This  Directive  shall  not  affect  the  right  of  the  Member  States  to 
apply  or  introduce  laws,  regulations  or  admlnistrat lve  provisions 
more  favourable  to employees. 
Article  12 
Member  States  shall  implement  the  laws,  regulations  and 
administrative  provisions  necessary  to  comply  with  this  Directive  by 
31  December  1992  at  the  latest.  They  shall  immediately  inform  the 
Commission  thereof. 
When  Member  States  adopt  these  provisions,  these  shall  contain  a 
reference  to this Directive or  shal I  be  accompanied  by  such  reference 
at  the  time  of  their  official  publication.  The  procedure  for  such 
reference shal I  be  adopted  by  Member  States. - 28"-
Article 13 
This  Directive  is addressed  to  the Member  States. 
Done  at  Brussels.  For  the Counc i I - 29  -
A n  n  e  x 
Minimum  requirements 
1.  The  minimum  requirements  referred  to  in  Article  7(1)  shall  cover  the 
matters set  out  in  Article 6(1)  and  shal I  be  subject  to  the  following 
conditions  : 
(a)  The  competence  of  the  EWC  shall  be  limited  to  those matters which 
concern  the  Community-scale  undertaking  or  group  of  undertakings 
as  a  whole  or  at  least  two  of  its  establishments  or  group 
undertakings  situated  in  different  Member  States.  In  the  case  of 
Community-scale  undertakings  or  groups  of  undertakings  referred 
to  in  Article 4,  paragraph  3  of  this Directive  the  competence  of 
the  EWC  shall  be  1 imited  to  those  matters  concerning  all  their 
establishments or  group  undertakings  located  inside  the Community 
or  concerning  at  least  two  of  their  establishments  or  group 
undertakings  in  different  Member  States. 
(b)  The  EWC  shal I 
(I)  subject  to  paragraph  b(ii),  have  a  minimum  of  three 
members  and  a  maximum  of  3Q; 
(ii)  include  at  least  one  member  from  each  Member  State  in 
the  territory of  which  a  Community-scale  undertaking  has 
an  establishment  employing  at  least  100  employees  or,  in 
the  case  of  a  group,  at  I  east  one  member  from  each 
group  undertaking employing  at  least  100  employees; 
( i i i)  be  composed  of  representatives  of  the  employees  of  the 
undertakings  in  question  who  are  appointed,  elected, - 30  -
replaced  and  removed  by  the  representatives of  employees 
or.  in  the  absence  thereof,  by  the  body  of  employees,  in 
accordance  with  systems  which  take  into  account,  in  an 
appropriate manner,  the  number  of staff  they  represent. 
(c)  The  EWC  shal I  have  the  right  to  meet  with  the  central  management 
of  the  undertaking  or  control I ing  undertaking  at  least  once  a 
year,  to  be  informed  of  the  progress  of  the  undertaking's  or 
group  of  undertakings'  business  and  of  Its  prospects.  This 
information  shal I  relate  in  particular  to  its structure,  economic 
and  financial  situation,  the probable  development  of  the  business 
and  of  production  and  sales,  the  employment  situation  and 
probable  trend,  and  investment  prospects. 
(d)  Subject  to  subparagraph  (a)  above,  the  EWC  shall  have  the  right 
to  be  informed  and  consulted  by  the  central  management  of  the 
undertaking  or  control I ing  undertaking  about  any  management 
proposal  likely  to  have  serious  consequences  for  the  interests of 
the  employees  of  the  undertaking.  This  consultation  shall  be 
timely  and  shall  be  carried out  on  the  basis of  a  report  from  the 
central  management  of  the  undertaking  or  group  of  undertakings, 
on  which  the  EWC  may  put  forward  its opinion.  The  final  decision 
shall  be  exclusively  the  responsibility of  the  central  management 
of  the undertaking or  control I ing  undertaking. 
(e)  In  addition  to  the  annual  meeting  provided  for  by  paragraph  (c), 
at  least  one  special  meeting  between  the  EWC  and  the  central 
management  of  the  undertaking or  controlling undertaking  shal I  be 
held  per  year  where  necessary  for  the  purposes  of  paragraph  (d) 
above.  This  shall  be  convened  by  the  central  management  of  the 
undertaking  or  controlling  undertaking  at  the  request  of  the 
EWC. 
(f) The  members  of  the  EWC  sha II  inform  the  workers·  represent at 1  ves 
at  establishment  or  at  group  undertaking  level  or,  in  the  absence 
thereof,  the  body  of  employees,  of  the  content  and  outcome  of  the 
information  and  consultation  process  carried  out  in  accordance 
with  this Annex. 31 
(g)  The  operating  expenses  of  the  EWC  sha II  be  borne  by  the  centra I 
management  of  the  undertaking  or  control I ing  undertaking.  The. 
central  management  concerned  shal I  provide  the  members  of  the  EWC 
with  such  financial  and  material  resources  as enable  them  to meet 
and  perform their  duties  in  an  appropriate manner.  In  particular, 
the  cost  of  the  meeting  facilities  and  interpretation,  and  the 
accomodation  and  travel  expenses  of- members  of  the  EWC,  shall  be 
met  by  the  central  management  of  the  undertaking  or  control 1  ing 
undertaking. 
2.  Article  5,  paragraphs  5  and  6,  of  this Directive shall  apply  mutatis 
mutandis. - 32  -
Competlt!·yeness  and  emplo.uJent  Impact  statements 
Proposal  for  a  Council  Directive on  the establishment of  European  Works 
Councils. 
I.  What  Is  the  main  reason  for  Introducing  the  measyre  7 
The  comp I  et ion  of  the  I  nterna I  market  Is  bound  to  generate  a 
process  of  concentrations  of  undertakings,  cross-border 
mergers,  take-overs,  joint  ventures  and  consequently,  a 
transnational lzatlon  of  undertakings  and  groups  of 
undertakings.  If  economic  activities  are  to  develop  In  a 
harmonious  fashion,  this  situation  requires  that  undertakings 
and  groups  of  undertakings  operating  In  more  than  one  Member 
State  must  Inform  and  consult  the  representatives  of  their 
employees  affected  by  their  decisions. 
As  a  result  of  changes  In  the  structure  of  undertakings,  the 
procedures  for  consulting  and  disclosing  Information  are  often 
no  longer  consistent  with  these  new  structures.  Whereas  firms 
have  become  more  complex,  In  that  they  have  grown  or  expanded 
their  operations  by  setting  up  subsidiaries  or  establ lshments 
in  several  Member  States,  their  employees  continue  to  be 
informed  and  consulted  In  a  segmented  fashion,  reflecting  the 
scope of  existing national  laws  and  practices. 
Existing  procedures  for  Informing  and  consulting employees  in  a 
national  context  only  have  effect within  the ·legal  framework  of 
that  country,  only  benefit  the  employees  of  that  State  and 
generally only  relate  to activities carried out  within  national 
boundaries.  Community  legislation  Intended  .to  overcome  the 
territorial  limitations  of  national  law  with  respect  to 
information  and  consultation  .of  employees  of  European-scale 
undertakings or  groups  Is  therefore  needed. 
I I.  Featyres of  the  type of  bys!ness  In  gyestlon 
ThIs  propos  a I  Is  Intended  to  app I  y  to  :  (a)  under tale i ngs  w  i t h 
at  least  1,000 employees  within  the  Community  and  with  at  least 
two  establ lshments  In  different  Member  States each  employing  at 
least  100  workers;  and  (b)  groups of  undertakings  with  at  least 
1,000  employees  within  the  Community  and  with  at  least  two 
group  undertakings  in  different  Member  States which  each  employ 
at  least  100  employees  within  the  Community.  Smal  I  and  medium-
sized  undertakings  are  not  covered. - 33  -
I I I.  What  ob !!qat Ions  does  this  measure  I  moose  dIrect I y  on 
businesses  ? 
Undertakings  and  groups  of  undertakings  covered 
proposal  shal I  establIsh  European  Works  Councl Is 
pur pose ·of  InformIng-and  consu It I  ng  the  1.  r.·  .emp I  oyees. 
by  this 
for  the 
The  European  Works  Counc I I  sha I 1- encompass  a I I  the 
establishments  or  group  undertakings  located  within  the 
Community  which  employ  at  least  100  workers.  The  composition, 
functions  and  mode  of operation of  the  EWC  may  be  determined  by 
a  written  agreement  between  the  representatives  of  employees 
and  the  management  concerned.  If  there  Is  no  agreement  a 
st~ndard model  shal·l  apply. 
The-standard model  lays  down  ru·les  on  the  composition,  function 
and ·powers,  and  mode  of  ope rat I  on  of  the  EWC.  It  sha I I  be 
composed  of  employees'  representatives and  Include  a  minimum  of 
three  members  and  a  maximum  of  30.  It  should  meet  with 
management  once  a  year,  or· twice  If  consultation  Is  required, 
and  shou I  d  be  Informed  about  the  actIvItIes  and  prospects  of 
the  undertaking  and  consulted  before the  Implementation  of  any 
decision significantly affecting  the employees'  interest. 
IV.  What  Indirect  obi !gat Ions  are  national.  regional  or  local 
authorities  likely  to  Impose  on  business  7 
None.· 
v.  Are  there  any  special  provisions  In  respect  of  SME  7 
SMEs 
VI·.  What 
(a) 
are  not  covered  by  the  proposa I. 
'  •J 
. •\ 
Is  the  likely effect  on  : 
the  comp·et I t I  veness of  businesses?; 
'  ' 
'• 
The  competItIveness  of  a  company  depends  on  a  number  of 
factors,  one  of  them  labour  costs.  The  costs  Involved  in 
setting  up  andmaintalnlng  a  European  Workers  Counci I 
(E.W.C.)  can  be  considered  as  an  element  of  labour  costs. 
For  the  calculation of  the  costs of  a  meeting  ~f  the  E.W.C. 
the  following  factors  are essential 
1.  The·  number  of  participants  - In  the  proposal  of  the 
annex  a  maximum  of  30  Is  given 
2.  The  number  of  Member  states covered -·between·2 and  12 
3.  The  travel  expenses 
4.  The  need  of  Interpreters  and  the  organisation  of 
interpretation  (boxes,  equipment). - 34  -
5.  Accommodation 
6.  Absence  from  work  of  the  employees  participating  In  the 
E.W.C. 
7.  Costs  of  preparation  of  the  meeting  Including  written 
documentation  In  different  languages. 
A  Community  undertaking  which  Is  not  a  Community  wide 
undertaking  but  concentrated  In  only  some  Member  states eg, 
the  Benelux  or  Iberian Peninsula  wl  I I  have  much  lower  costs 
and  probab I y  I  ess  partIcIpants  than  the  company  wIth  an 
E.W.C.  with  representatives  coming  from  12  Member  States. 
Even  In  the  last  situation  the  cost  picture  wl  II  be  quite 
varied.  In  some  situations  Interpretation  In  9  languages  Is 
needed,  In  other  companies  there might  be  a  company  culture 
Involving  work  In  the  "Company  language"  or  In  only  some 
languages.  It  might  be  necessary  to hire a  meeting  room  and 
install  all  the  equipment  for  interpretation.  Participants 
may  travel  by  air  and  stay  two  nights  In  a  hotel. 
It  might  also  be  the  case  that  the  undertaking  has  its own 
faci I ities  at  Its  disposal  or  that  the  meeting  can  be 
combined  with  other  meetings. 
Another  difficult  element  to  calculate  is  the  cost  of 
preparation.  In  some  cases  special  reports,  papers  etc. 
have  to  be  prepared  and  other  preparatory  work  has  to  be 
done.  In  other  cases  existing  material  In  different 
languages  - can  be  used. 
Taking  these  elements  Into  account  a  theoretical 
ca I  cuI at I  on  based  on  doubt fu I  assumptIons  seems  not  very 
useful.  Stl I I  taking  as  a  basis of  calculation  figures  used 
for  meetings  organised  by  European  institutions,  a  meeting 
of  30  experts  coming  from  most  Member  states  with 
interpretation  In  a  number  of  languages  wl  I I  cost  some  tens 
of  thousands  of  ECU's.  But  In  such  a  case  this  Community 
wide  company  w  I I I  have  at  I  east  some  thousands  of  workers 
in  the  Community.  Therefore  the  wage  cost  per  worker  wl  I I 
Increase  by  at  maximum  10  ECU  per  year.  In  most  cases  it 
can  be  expected  that  the  wage  cost  Increase  per  worker  wll I 
be  less. 
It  can  be  said  that  such  a  smal I  Increase  is  necessary  as  a 
complement  of  the  process  of  concentration  of  undertakings 
brought  about  by  the  completion of  the  Internal  market. 
It  should  be  added  that  labour  costs  themselves  are  not  the 
decisive  factor  for  competitiveness  but  unit  labour  costs 
taking  Into  account  productivity.  When  - as  the  Commission 
expects- Industrial  relations  are  Improved  by  the  setting 
up  of  a  E.W.C.  and  Increased  Involvement  of  the  employees, 
then  this  might  lead  to  an  Increase  In  productivity  which 
wl  I I  more  than  compensate  for  this marginal  cost  Increase. - 35  -
(b)  employment  1 
This  Impact  Is  hardly  measurable. 
VI  1.  Have  the  relevant  representative 9rganlzatlons  been  consulted  7 
A comprehensive  consultative  process  has  been  carried  out  with 
both  sides  of  Industry  and  some  of  the  observations  and 
comments  of  the  parties  consulted  have  been  Incorporated  into 
the  final  draft of  this proposal. EN 
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